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DISCUSSION: The nonimmigrant visa petition was denied by the
Director, Texas Service Center. The matter is now before the
Administrative Appeals Office on appeal. The decision of the
director will be withdrawn and the petition remanded for further
consideration.

The petitioner is a transportation company that seeks to employ
the beneficiary temporarily in the United States as its operations
manager. The director determined that the petitioner had not
established that the beneficiary had been employed for one
continuous year with a qualifying firm abroad within the three
years immediately preceding the filing of the petition.

On appeal, counsel states that the director ignored the facts and
proof contained in the petitioner’s response to the director’s
request for additional evidence. Counsel further states that this
evidence clearly establishes the eligibility of the beneficiary
and his continuous employment for more than 12 months by the
parent company abroad. Counsel requests that the visa petition be
approved.

The regulations at 8 C.F.R. § 214.2(1) (1) (ii) (A) state:

Intracompany Transferee means an alien who, within
three years preceding the time of his or her
application for admission into the United States, has
been employed abroad continuously for one year by a
firm or corporation or other legal entity or parent,
branch, affiliate, or subsidiary thereof, and who seeks
to enter the United States temporarily in order to
render his or her services to a branch of the same
employer or a parent, affiliate, or subsidiary thereof
in a capacity that is managerial, executive, or
involves specialized knowledge. Periods spent in the
United States in lawful status for a branch of the same
employer or a parent, affiliate or subsidiary thereof
and brief trips to the United States for business or
pleasure shall not be interruptive of the one year of
continuous employment abroad but such periods shall not
be counted toward fulfillment of that requirement.

This petition was filed on June 28, 2002. Therefore, the
beneficiary must have been employed one continuous yvear by the
employer abroad since June 28, 1999. The record shows that he was
employed as an operations manager for Fletes Capital, H.R., C.A.
the claimed Venezuelan parent company from January 1999 to October
14, 2000. The director found that the beneficiary was in the
United States from June 2, 2000 until August 5, 2000 for a total
of six months. The director also determined that the beneficiary
reentered the Untied States on October 14, 2000 and was still
residing in the United States when the visa petition was filed.
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The record shows that the beneficiary was in the United States for
the entire period from October 14, 2000 through June 28, 2002, a
period of one year, eight months and fourteen days during the
three-year qualifying period. However, the record also shows that
during his employment period from June 28, 1999 until October 14,
2000, the beneficiary made brief trips to the United States for
business or pleasure. Although it is somewhat difficult to read
the overlaying, faint, and smudged Venezuelan exit and reentry and
stamps, the beneficiary’s Republic of Venezuela passport shows the
following trips to the United States and returns to Venezuela:

From December 18, 1999 until January 4, 2000 (eighteen
days),

From January 20, 2000 until January 25, 2000 (six
days), From February 6, 2000 until February 13, 2000
(eight days),

From March 2, 2000 until March 8, 2000, (seven days),
From April 13, 2000 until April 23, 2000 (eleven days) ,
From June 16, 2000 until June 27, 2000 (twelve days) .

The above periods total less than three months and sixteen days.
Therefore, it is determined that the petitioner has established
beneficiary had been employed for the required minimum of one
continuous year during the three year qualifying period by Fletes
Capital H.R., C.A., the claimed parent company abroad.

However, inasmuch as it appears that the beneficiary’s eligibility
for L-1 classification was not considered, this case will be
remanded for the director to again review the record for a
determination as whether the petitioner has met the eligibility
requirements under section 101(a) (15) (L) of the Act to classify
the beneficiary as an L-1 intracompany transferee. For example,
whether there is an existing qualifying relationship between the
U.S. and foreign entity, and whether the beneficiary has been or
will be employed in a primarily managerial or executive capacity.
The director may request any additional evidence deemed necessary
to assist her with her determination. As always in these
proceedings, the burden of proof rests solely with the petitioner.
Section 291 of the Act, 8 U.S.C. § 1361.

ORDER: The director’s decision of August 16, 2002 is withdrawn.
The petition is remanded to the director for further consideration
in accordance with the foregoing and entry of a new decision.



